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Writs of Habeas Corpus and Writ of Error in the | 
Cc of the Aylesbury Mn. 


in a LE T TER from a Member of Parliament to a Friend 
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FF OURS of the 19th. came ſafe to my Hands, wherein you are pleas d 
„ to. Inform, me, .that great. Objections are made by ſome Perſons againſt , 
W- the Proceedings of the Commons on the Tate Waits of Habeas Corpus and _  ... 


Vit of Error, Su'd for on Behalf of the Ayleſbury Men, who were 


Commit ted for a Contempt to, and a: Breach of the Privilege of the Houſe of 


Commons; and you are pleas d to deſire that I ſhould” ſend you an Account of 
the Reaſons that Induc'd the Commons {9 paſs; ſuch Votes and Reſolutions as 


they have done on thoſe Occaſions; | In Anſwer to which, T muſt beg Leave to 
u, that the Commons have Order d the Proceedings in Relation to 
wry Men, Committed by that Houſe, and the Reports of the Lords 


ted. and thereby the Authority of that Houſe render d Precarious and Dependent 
n the L. -ds, and by Conſequence Unable to Preſerve the Liberties of the People? 


1 1 r was, or can be Diſcharg d on any ſuch Writ ; and ſince an 
1 [charge a Perſon in Caſe of a Contempt to any In- 
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Encouraging Offenders to break in upon the Conſtitution. and ul MY 
8 and Bulrark of all our Liberte. ECTS a Keg ay * =. 
| Gentlemen are in Earneſt for Preſerving the Liberty of the Subieck ther 
muſt Endeavour to preſerve that Config that hath; die mad 
E. that can * be done w 15 1. 71 Authority of the H. -ſe of 
C——ns, with whom are entruſted the Rights and Liberties of | 
of England. 8 | 208 1 onda 5 . e n 
Alre not the Houſe of Commons as much to be truſted with the Liberty of an 
Offender as à ſingle Judge? Are not they Entruſted with all our Rights and 
Privileges? Are not the a Part of the High Court of Parliament? Are not 
they by the Law of Parliament, Sole Judges of their own Privileges, Excluſive 
of the Lords Themſelves? And ſhall the Inferior Courts be Admitted to Controul 
their Judgments? ;:Will the People rather chooſe to Truſt their Liberties in the 
Hands of Perſons that are not Choſen by them, than on Thoſe that are? If 
vey do 1 to deſtroy the Conſtitution, under the Specious. Pretence of pre- 
erving | 


„they may Chogſe other Repreſentatives if they think fit: f. 
I ſhall never ell my Ck E 3 20S 


at the Price of an Election, nor make ſich a 
Falſe Step as can never be Retriev 


'd; but render my Name and Family Odious 
to all Poſterity. . ,, EW as,” wa 
The Queſtion-arifing upon the Vit of Error is no other in Plain Enghſ; than 
as a Worthy Member obſerv'd in the Houſe ; Whether the H---fe of C----ns Have 
any Privileges ſecured to them, or not? And, Whether the People of England are 
from hence forth to remain Free Men or Slaves? If the L. ds have a way to bring 
one Privilege to their Determination, they may by the ſame Method Determine 
all the reſt; and take away all; and FIC 
If a Vit of Error will lie on every Habeas Corpus, and ſuch like Interlocutory 
Orders, then all the Executive Authority of the Law, which is Delegated from 
the Crown to Judges and other Publick Officers (who are Sworn to do Juſtice, 
and are Anſwerable for a Breach of their Buty) and which is Regulated by the 
| known Laws and Statutes of the Realm, will be put into the Hands of the L---ds, 
to be Executed without Controul, at their Will and Pleaſure; and no man can ſay 
ins Life, his Eſtate, or his Liberty is Secure. All the good Laws from Magna Charta 
t this Day, which have been obtain d by the Commons at the Expence of ſo 
many Millions oi Money, will be made precarious on the Judgment of the 
L---ds; Nay even the Prerogatives of the Crown, as well as the Rights of the 
People, will all be Swallow'd up (as the Commons have obſerv'd ) in the Bot- 
tomleſs Gulph of their l s Judicature, wy . 
We were told at the Free Conference by a Reverend Prelate, That the Conſti- 
tution of the Government of t1is Kingdom was the Glory and Happineſs of this 
| Nation, and the Wonder or Envy of all the World; but if all Manner of 
Orders of Inferior Judges, who are Ty'd up to the Laws, can be Removed by 
. Pritof Error into the H=—lſe of P xs, to be determin d, with the Doors ſhut, 
by Majority of Votes, where no Man can tell who it is thar Hurts him; our 
Conſtitution would be the Scorn and Contempt of all Mankind; For that would 
be to Shift the Executive Power out of the Crown, where it is Limited by Lau, 
into the H---ſe of P---rs, ,, whom no Law can Controul ; and thereby to Eſta- 
bliſh an Ariſtocratical Power, independent on the Prince, and even Superior to 
the higheſt Prerogatives of the Crown. „„ 1 " 6h 
There is a great Difference between a Vrit of Error from one Court to another. 
in Veſtminſter-Hall, upon a Special Verdict, a Solemn Judgment, or Demurrer, 
where there is a Plaintiff and Defendant, and all, Regular Steps are taken; and 
a Writ of Error into Parliament upon an Interlocutory Order ex Parte, where 
there is no Verdict, no Demurrer, no Defendent nor any final Judgment: In the 
former Caſe a Writ of Error may be a Vrit of Right, but in the latter it would be 
2 Writ of Wrong ; For it would Deprive the Subject of the Security of the Lau- and 
render their Liberties Precarious on a Vote. Dithcult Cafes where the Law is de bt. 
ful, affe& but few, but all the Nation depends on the 1 0 of the Eſtabliſüſyd 
Law, in Ordinary Caſes; and altho' the Conſtitution ſhould direct us to Calt 
Lots for our Eſtates, in doubtful, yet that Method would be very pernicions ii 
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/ Ea i, a net) „ „ 
The L---ds have ever been denied, and they never openly claimed a Iuriſdiction 

in Original Cauſes; but for what reaſon? Was it not becauſe the Conſtitution wWoulel 
never endure a Power to deprive the Commons of the Security of Juries and knou 
Laws, and to ſubject their Lives and Liberties to the Immediate Determination of 
an Arbitrary Vote? But if all forts of Judgments in all manner of Cauſes, 
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and aft Orders of Judges may be Remov'd by Writ of Error into the H---ſe of 
P. -s; the L. ds will have as much Power over the Lives, Eſtates, and Liberties 
of the People, as they could poſſibly have by a Juriſdiction in Original Cauſes.” 
If a Writ of Error in theſe Caſes be a Vit of Grace, we have ſome Security for 
our Rights and Liberties, that no Cauſe ſhall be brought into the H---ſe of P---rg 
that ftrikes at the Fundamentals of the Conſtitution or the Privileges of the Com- 
mons ; The Queen in ſuch Caſe will be able to preſerve Her own Prerogatives, 
and the Rights of the People; but if a Writ of Error be a Mit of Right in all 
Caſes, then obferve the neceſſary Conſequences, and Name any one Prerogative 
of the Crown, or Privilege of the People,” that will not be Dependant on the 
Will and Pleaſure of the L---ds. As for Inftance, Oo . 
The Members of the H- ſe of C ns have Freedom of Speech within their 
own Houſe; but ſuppoſe an Action of Scandalum Magnatum be brought for Words 
Spoken there againſt a Noble P---r ? The Judges in Veſtminſter-Hall Declare the 
Action does not Lie, a Writ of Error is brought; the L---ds Determine it does 
Lie? And their L----ps Diſtinguiſi and Agree that the C- ns have Liberty of 
Speech againſt one another, when they Speak to the Purpoſe, and with Decency ; 
but not to Reflect on a Noble P---r ; fo the L- ds are our Judges when we Speak 


taken, an Avowry made, and it is Adzudg'd in Veſtminſter-Hall, that the 1 
is good, and the Diſtreſs well taken; a Writ of Error is brought, and the 'L---ds 


a P.—t, could have pickd up a H---ſe of C. ns in the whole Kingdom, that: 
would allow ſuch a Vrit of Error, as in the Caſe of the 4yleſbury Men. 


St ey can only Aſſiſt with a Proteſtation |. | 
ox Populi, you have no Remedy at all; 
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word of a Writ of Error to the H---ſe of P. rs; much leſs in a Caſe of this Nature 
which was never attempted before, and which would give the greateſt Diſturbance .of "op 
This is a Great and Good Act for the Subject; but it was. made to Preſerve, | 
not Deſtroy the Law ; It was a Declaration of our Antient Liberties, and Con- 
ſtitution. But was it our Antient Conſtitution, that all Inter locutory Orders 
of the Courts of Juſtice might be remov'd into the H----ſe of P. rs; and that 
our Lives, Eſtates, and Liberties might be Determin'd without Jury or Appeal 
by a Majority of Votes? No, it was ſo far to the Contrary, that at the Time 
of the making of this Statute, and long after, the L. · ds claim d no other Judicature, - 
but what thePrince appointed, or what they Enjoy'd as a Part of the Legiſlature. 
The laſt Appeal in thoſe days was to the whole Legiſlature, as in moſt other 
Governments in the World; for they that paſs the laſt Judgment without Appeal, 
have in Effect the whole Legiſlature , the Sovereign Judicature of the Realm 
is by Bills of Fudicature, in which the L---ds Claim'd the Preference in this 
Reſpect, that as Money Bills did Commence with the Commons, ſo the Bills of 
Judicature ſhould Commence in the H---ſe of P---rs. But theſe Bills as all others 
were ſent down to the Commons, and having their Aſſent, had the Royal San- 
ction. This is the Judicature of the High Court of Parliament, which conſiſts of | 
Queen, Lords and Commons, and this'is agreeable to reaſon, and. conſiſtent with our 
Conſtitution ; but to ſay that any one Part of the Legiſlature hath the Authority of 
the hg is to Eſtabliſh Contradictions, Deſtroy our Conſtitution, and make us 
all Slaves. 5 „ Ns . „„ 1 
It is true there are ſeveral Precedents in Parliament, and ſome in Book Caſes, 
which prove that an Interior ſort of Judicature has been exerciſed by the L- -d 
on Writs of Error, in which it was not thought fit to Trouble the Whole Legi- 
Nature; but even that Judicature was not Exercis'd at firſt by all the L- ds, but 
only by ſuch as the King was pleas d to appoint; and for this ſee Book Cafe of 22 
Ed. iii. N. 3. A. B. and the Parliament-Rall 25 Ed. 3. NM. 4. But at laſt the 
L---ds got themſelves all Appointed, and that falſe Step has brought theſe Incon- 
veniences upon us, and ſo many Advances upon the Liberties of the People; ro 
the farther Progreſs whereof if the Com 


8 the mons do not make a Stand in due time, 
Aena de too late to NRetried i Ono on Te ES. 


Nen may fay what they pleaſe of the Power of the Commons, but it 
is a Wonder to all Rational Men, how they ever ſuffer d ſo many Advances in 
Prejudice to our Conſtitution. The IL. ds at firſt clain'd only a Judicature on 
Writs of Error on Difficult Caſes, and on a Final Judgment, after the Law had 
taken its Courſe in Veſtminſter-Hall; and never pretended till of later years to 
hear Appeals out of Chancery; And at firſt they were Modeſt and would receive no- 
Appeals, till the Cauſe was Heard a ſecond time in Chancery on a Bill of Review; 
but afterwards they received Appeals on the firſt Sentence, and would not ſtay 
for a Review; But then the Decree was to be Sign'd and Enroll'd in 9 
Now they. receive Appeals from a Sentence, in Paper, and Interl 
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can we ſay 
Fecutioneg 


the People beDep 
ing ſo many Mi 
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